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IN THE COURT OF APPEALS OF THE STATE OF UTAH
THE STATE OF UTAH,

:

Plaintiff/Appellee,

:

v.

:

MOISES HERNANDEZ NAVARRO,

:

Defendant/Appellant.

Case No. 940126-CA
Priority No. 2

:

INTRODUCTION
Mr. Moises Hernandez Navarro relies on his opening brief
and also refers to that brief for the statements of jurisdiction,
the issues, the case, and the facts. Appellant otherwise replies to
the State's brief as follows.
SUMMARY OF THE ARGUMENT
In compliance with the plain language of Rule 24, see Utah
R. App. 24(a)(9), Mr. Navarro's briefed argument appropriately cites
the authority and analysis applicable to his theory of the case.
His argument based on the rules of evidence refers to the record
evidence (or lack thereof) and the prejudice resulting from the
jury's consideration of the improperly admitted photocopy of the
$20.00 bill.

Moises Navarro was misidentified by the investigating

officers, some of whom admittedly lost track of the actual suspect.
Absent production of the original $20.00 bill, the only evidence
containing fingerprints of the true suspect, the jury may have
erroneously linked the money to the claims against Mr. Navarro
rather than to other male Hispanic suspects in the area at the time.

ARGUMENT
MR. NAVARRO'S ARGUMENT, THAT THE TRIAL COURT ERRED IN
ADMITTING A PHOTOCOPY OF THE $20.00 INSTEAD OF THE
ORIGINAL, APPROPRIATELY CONTESTED THE UNFAIRNESS WHICH
RESULTED FROM THE ADMISSION OF THE DUPLICATE
The State attacks counsel's brief on appeal, arguing that
"Defendant has failed to provide any legal authority or analysis to
support his claim that the trial court improperly admitted the
photocopy of the $20 bill that police made prior to using it to
purchase cocaine from defendant,"

Appellee's brief, page 7.

Contrary to the State's argument, however, legal authority and
analysis was not disregarded.

See Utah R. App. P. 24(a)(9).

Rule 24(a)(9) states, "An argument.

The argument shall

contain the contentions and reasons of the appellant with respect to
the issues presented, with citations to the authorities, statutes,
and parts of the record relied on." While the State does not deny
that authority was in fact cited (i.e. in conformance with the
rule), it still takes counsel to task for "not applyfing] that rule
[Utah R. Evid. 1003] to the facts of this case." Appellee's brief,
page 8.
The rule-based argument, however, and its citation to the
record and the applicable rules of evidence accords the plain
language of Rule 24. As explained previously in Moises Navarro's
brief, "[p]hotocopies, or 'duplicates' are 'admissible to the same
extent as an original unless (1) a genuine question is raised as to
the authenticity of the original or (2) in the circumstances it
would be unfair to admit the duplicate in lieu of the original.'"
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Opening Brief of Mr. Navarro, page 5 (citing Utah R. Evid. 1001(4),
Utah R. Evid. 1003) (emphasis added).

The briefed argument then

explained why, in Moises Navarro's case ("in the circumstances"),
prejudice resulted from the admission of the $20.00 photocopy ("it
would be unfair to admit the duplicate in lieu of the original").
See Opening Brief of Mr. Navarro, pages 5-8.

Admittedly, the

briefed argument did not use the words "in the circumstances" or "it
would be unfair to admit the duplicate in lieu of the original", but
the substance of the argument remained the same.

Cf. State v.

Workman, 806 P.2d 1198, 1202 (Utah App. 1991) (substance over form
is the pertinent inquiry).
Importantly, counsel did not simply and summarily conclude
that "in the circumstances it would be unfair . . . "
Evid. 1003(2).

See Utah R.

Rather, the briefed argument first cited the general

rule, Utah R. Evid. 1002 (requiring admission of the original) cited
in Opening Brief of Mr. Navarro, pages 5, and, in recognition of the
lower court's ruling concerning the photocopy, the briefed argument
then specifically argued the nature of the prejudice.
The briefed argument has already been reflected in
principle by United States v. Alexander, 326 F.2d 736 (4th Cir.
1964).

There, the defendant "contenfded] that the admission of [a

copy of a check] and the parol evidence to show the terms of the
check, without the production of the check itself . . . violated the
'best evidence rule' and constituted prejudicial error."
at 739.

Id.

In response, the government argued "that the evidence
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objected to was introduced to show the identity of a specific
physical object, namely, the check, and hence its admission was not
violative of the best evidence rule."

Id. (emphasis by the court).

On appeal, the court discounted the government's attempted
distinction.
Ernest F. Alexander had been charged with taking a letter
and check addressed to Sammie W. Woodall, a woman who had never
given him the check.

Officers had caught Alexander in possession of

the check and even observed him attempt to throw it away when they
approached.

Id. at 738. The officer who retrieved the check

testified that it "was to Sammie W. Woodall[.]"

Id.

When

confronted by the officer and asked where he got it, Alexander
answered, "It should be obvious."

Id. at 738 n.3.

At trial, however, the original check was not produced and
a poorly reproduced copy was instead admitted in its place.

Since

the government had tried to set forth the characteristics of the
original with particularity ("the serial number, symbol, amount and
the name and address of the payee"), the appellate court concluded
that the best evidence rule had been violated.

"The terms of the

check were vitally material to the [government's case . . . " and
"the Government undertook to prove those terms as circumstantial
evidence of the unlawful possession of the check as charged in the
second count of the indictment."
was reversed.

Id. at 740, 742. Alexander's case

Id. at 743.

In Moises Navarro's case, the government similarly
undertook to prove that the serial number and denomination of the
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photocopied $20,00 bill was the same as the lost original.
(R 284-85).

In the present case, as in Alexander, the improperly

admitted photocopy served as circumstantial evidence that a suspect
had been in possession of it or had received it.

Moreover, only the

original $20.00 bill would have had the true suspect's fingerprints
on it; the photocopied bill would not.

Cf. United States v. Loud

Hawk, 628 F.2d 1139 (9th Cir. 1979) (Hufstedler, J. dissenting)
("The destruction of the evidence prevented the defendants from
being able to prove the absence of their fingerprints . . . and the
very act of destruction prevents anyone from determining how helpful
that evidence might have been to the defendants").
With misidentification playing a key part in Mr. Navarro's
defense, "[a]dmission of the original $20.00 bill is the most
telling way of confirming whether Mr. Navarro was involved or
whether Moises was misidentified and grouped stereotypically into
'the percentage of the people [Hispanic] in that area and the
activity they're taking place in.'"
page 7.

Opening brief of Mr. Navarro,

Officer Stringfellow admitted that he "lost sight of him

[the suspect], he rode off, I don't know where he went."

(R 340).

The time of the incident was altered in the police reports, spaces
were left blank in the reports, and discrepancies existed as to
whether or not the suspect had used a bicycle.
Mr. Navarro, pages 6-7.

See Opening brief of

According to another officer, "at the time

of the incident, "there [were] probably 200 people in the park,
. . . conducting all types of different activity.

People walking

around, numerous people on bicycles, riding back and forth."
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(R 370).

Since both sides contested the involvement and

identification of Mr. Navarro, the admission of the $20.00 photocopy
proved to be the evidence improperly used by the jury to tip the
balance in the State's favor.

The evidence should not have been

admitted.

CONCEOSION
Moises Navarro respectfully requests this Court to reverse
his conviction and remand the case to the trial court for a new
trial.
SUBMITTED this ZSiJL day of October, 1994.

itJK < .

RONALD S. FUJINO
Attorney for Defendant/Appellant

VERNICE S. AH CHING
Attorney for Defendant/Appellant
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